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1. Introduction

The Standing Committee took note of the Action Plan of the European Council and
Commission `Towards an area of freedom, security and justice' (OJ 1999/
C 19/01). It can be concluded from this action plan, that the following months may be crucial
for the development of European immigration, asylum and criminal law in the forthcoming
decade. Now is the time for making fundamental choices for the implementation of the new
fourth title of the EC Treaty which will enter into force with the Treaty of Amsterdam.
Moreover, important decisions are to be made on the harmonisation and approximation of the
European criminal law which will set the framework for internal and external security
cooperation.
The Standing Committee welcomes the inter-parliamentary debate which has been initiated
by the European Parliament in the run-up to the General Council meeting in October in
Tampere. With this paper, The Standing Committee wishes to make a contribution to the
discussion.

The Standing Committee stresses the fundamental importance of establishing an area of
freedom, security and justice for all inhabitants, notwithstanding the fact that third country
nationals do not have a right of abode in all the Member States of the European Union.
However, the Standing Committee would stress that the right to security must not be
interpreted or understood as overriding the right to freedom or justice. While a right to
security may in some senses be fully compatible and a prerequisite to freedom and justice as
for instance in the case of security of a residence right for third country nationals, it is not so
in all cases. The proper and necessary tension between the right to security for the fearful
elderly person in the face of perceived criminal threat to his or her physical integrity must be
balanced against the right to freedom of expression and assembly of the young punk or rasta
whose presence alone is perceived as constituting a threat. That same right to security must
equally not be used to justify the reduction of the right to justice of the young punk or rasta to
have a remedy against unjustified police interference based on the excessive and alleged
protection of the right of security of another person.
The principles of liberty, democracy, respect for human rights and fundamental freedoms and
the rule of law, principles that are common to the Member States, must apply to everybody
within the jurisdiction of the European Union. The balance of liberty and respect for human
rights under the rule of law requires the recognition and acknowledgement of the tension
between rights and security. Getting that balance right is a fundamental expression of
democracy.
The fundamental principle of non-discrimination entails among other things that the
European immigration and asylum policies may never amount to discrimination based on sex,
racial or ethnic origin, religion or belief, disability, age or sexual orientation.



Already in 1991, the European Council adopted as a starting position for its Working
program that the harmonisation process can only be initiated when basic principles are
defined. Third country nationals who are entitled to lawful residence should be encouraged to
integrate into the society of the particular Member State. The harmonisation process should
therefore comply with the European tradition based on principles of social justice and respect
for human rights.

In this report, the Standing Committee puts forward some questions with regard to the
proposal of the German chairmanship to draw up a new catalogue of fundamental rights. This
proposal requires further examination, especially on the relation between a new instrument
and the existing international human rights conventions.

Further, the Standing Committee underlines the importance of the principle of open decision-
making as prescribed in Article 1 of the Treaty of the European. The implementing legal
instrument on access to documents, should apply to all measures adopted in the policy areas
of justice and home affairs, irrespective of their legal basis in the EC Treaty itself or in the
revised Title VI.

Finally, in this report, the Standing Committee questions the effects and the necessity of
harmonisation of criminal law and of new legal instruments.

2. Immigration and integration

The Standing Committee is fully aware that earlier attempts to harmonise national
immigration and asylum policies proceeded slowly and hesitantly. Achieving measures in the
field of immigration has in Community context permitted policy makers to consider measures
in a wider context slightly removed from individual Member States immediate concerns.
Good law and policy generally arises from dispassionate discussions and debate, informed by
principles of fairness, justice and equality. The EC forum, removed as it is from what can
become a highly overheated national debate, provide a venue for such discussions.

Integration of admitted immigrants should be a core goal of European Immigration
legislation. That is another reason to start with adding a European dimension to the legal
status of admitted third country nationals in a Member State before even trying to harmonise
national admission policies. This could be reached by adopting the following five principals:

1. Third country nationals who have resided in a Member State for five years
are to be granted the same right to free movement of persons as citizens of
the European Union.

2. Third country nationals who have been lawfully residing in the territory of a
Member State for five years are to be guaranteed secure residence.

3. The position of employed and self-employed workers should be strengthened
in accordance with the duration of their stay, analogous of Decision 1/80 of
the Association Council EC-Turkey.

4. The right of children who were born in or have resided in a Member State
for more than fifteen years not to be deported, has to be established.



5. In view of the importance of family life in relation to human rights, and
immigration and asylum policies, European minimum standards for family
reunification have to be established in order to secure that family life for
legal immigrants in the European Union be subjected to reasonable and
proportionate conditions only.

3. A new Human Rights Catalogue

The German Presidency has announced the initiative to formulate a European charter of
human rights. In the Bontempi-Document an appeal is made to the inter-parliamentary
conference, to start a discussion about this initiative. For the benefit of this discussion, the
Standing Committee puts forward the following five  questions, which in its view have to be
answered before a new human rights instrument can be drafted.
Firstly, what will be the added value of a new European human rights document next to the
existing European human rights conventions?
Secondly, which are the concrete lacunae in the existing human rights conventions to be
covered by a new legal instrument?
Thirdly, what are the guarantees that the actual level of human rights protection, will not
decline as a result of the new instrument?
Fourthly, how can the access of individuals to the European Court of Justice be improved?
Finally, are social rights, as they are protected in the European Social Charter, to be included
in a new European instrument?

4. Non discrimination: effective remedies against racial violence

In the Action Plan it is stated that freedom concerns the full range of fundamental human
rights, including protection from any form of discrimination as foreseen by Articles 12 and
13 of the TEC and Article 6 of the TEU. In this regard, it should be noted that the Action
Plan does not refer to the problem of racist violence. In addition to the decisions of the
European Union to set up the European Monitoring Centre on Racism and Xenophobia
(1997) and to adopt an Action Plan against Racism (COM (1998) 183), continuous attention
should be paid to the problem of racial violence in the EU.

Racial violence is the final manifestation of persistant patterns of racial discrimination in
society. Hence a policy against racial violence should start with legislation supporting equal
treatment (see our proposals under point 2 above).

Racial violence is also closely related to the notion of security and causes a serious problem
in the most European countries (see also the report of the Council of Europe: Tackling racist
and xenophobic violence in Europe: case studies, 1997). The right to security does not only
mean that preventive measures should be taken against racial violence. Effective remedies
should also be available. In the majority of the European legal systems, racial violence is
covered by criminal law, and so victims are dependent on the efforts made by the police and
the public prosecutors. Cases in the Netherlands, as well as in other countries, have shown
that police and public prosecutors are often reluctant to undertake comprehensive actions.
Structural patterns of discrimination in the police organisations are one of the causes of the



lack of serious investigation by the police force (see the Stephen Lawrence Inquiry Report in
the UK, 1999).
To assure an effective area of safety for all the inhabitants of the European Union, adequate
measures are to be adopted to prevent and combat racial violence.

5. Transparency and access to documents in the European Union

The principle of open decision-making as prescribed in Article 1 of the EU Treaty has since
the signing of the Treaty of Amsterdam been ascribed the status of a fundamental principle of
the legal order of the European Union and must therefore include decision-making in all its
various aspects, in particular those entailed in the realisation of an `area of freedom, security
and justice'. Moreover, the implementing legal instrument which the Council and the
European Parliament are obliged to adopt under Article 255 of the EC Treaty (access to
documents) within two years after the entry into force of the Treaty of Amsterdam, will fully
apply to all measures adopted in the policy areas of justice and home affairs, irrespective of
their legal basis in the EC Treaty itself or in the revised Title VI of the EU Treaty.

6. Harmonization of criminal law and necessity of new legal instruments

Harmonization
It is often argued that harmonization of substantive law (the prescription of norms) will
enhance and stimulate cooperation in criminal matters. In the view of the Standing
Committee, harmonization should not be a goal in itself. As such it has never been proven
that the existing differences in substantive criminal law lead to serious complications when it
comes to cooperation. Even it were so, one may ask whether such problems in cooperation
should be solved by harmonization. In this respect it seems to be more appropriate to directly
improve the means of cooperation.

A serious problem with the harmonization and approximation is that they build a result on
paper only. For instance, the fact that all Member States have to implement the Act on
combating crime of EC-fraud does not necessarily lead to the same enforcement. The reasons
for this are multifarious. Firstly, the obligations deriving from conventions (such as the 1995
Convention on the Protection of the European Communities' Financial Interests) must be
implemented into national law, they do not apply directly. In the process of implementation
Member States will interpret the obligations in a different way. Secondly, due to the fact that
the agreements on a European level are the result of a compromise, their binding obligations
have the tendency to be rather vague and therefore give the Member States the possibility to
interpret each in its own way. Thirdly, even when the binding norms are harmonized, this
does not automatically lead to an approximation of its enforcement and application by law
enforcement agencies and the judiciary. The conclusion is that as long as there is no common
legislator and a common judiciary the effects of harmonizing measures should not be
overestimated.

Necessity of legal instruments and legislative layers
Rightly, the Action Plan mentions that, when harmonizing the European criminal law, the
legal instruments of international organizations, such as the Council of Europe, should be
taken in account. Nevertheless, it should be concluded that Joint Actions regulate matters
already earlier stipulated in other international legal instruments. An example is the Joint



Action on Money Laundering, the Identification, Tracing, Freezing, Seizing and Confiscation
of the Instrumentalities and the Proceeds from Crime (3 December 1998, OJ 1998, L333/1)
which stipulates matters sufficiently covered by the 1990 Council of Europe Convention on
Laundering, Search, Seizure and Confiscation of the Proceeds from Crime. Quite a number of
legal instruments seem to be the result of the political hypes of the day. Examples of these are
the Joint Action regarding child pornography (24 February 1997, OJ 1997 L 63/2), following
to the Dutroux case in Belgium. In this respect the fear for over regulation becomes reality. In
addition to that, the focus of the European legislator seems to be limited to legislation only.
There is no research at all into the necessity, the effects and the consequences of legislation
on a European level. Such research would require a different method than just checking
whether a Member State has implemented a European instrument in its legislation. The
implementation into national law does, as such, not say anything about the effects in practice.

The legislation of the European Union show a preference for adopting partial agreements
followed by other partial agreements. It should be borne in mind that more legislation does
not necessarily mean better legislation. Another form that can be found is the Convention,
which builds upon existing Council of Europe conventions (e.g. Draft Convention on Mutual
Assistance in Criminal Matters). Apart from the fact that it has become increasingly difficult
(both for the citizen as for law enforcement agencies) to determine the law in force, there are
other disadvantages. See for instance the 1995 Convention on the Protection of the European
Communities' Financial Interests with three protocols. All of these protocols are to be ratified
separately, which can lead to a pattern of differing binding obligations of the Member States.

Finally, one should raise the question whether there is any added value to new legislation on
a European Union level. The layering of legislative instruments makes the law less and less
transparent. This is certainly neither in the interest of the combat against crime, nor serves the
protection of the rights of the individual European citizen.

Utrecht, March 19th, 1999


